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1. Enhancement of CENVAT Credit Limit for Telecom Service Providers
Telecom is a critical infrastructure and an enabler of growth and wealth creation in the country. Many studies have established the direct multiplier effect of increase in tele-density on economic growth. 

The Indian mobile industry has invested over Rs. 80,000 crores in setting up 136 state-of-the-art cellular mobile networks all over the country. The Cellular service providers are offering world-class digital mobile services to the consumers at the most affordable tariffs in the world. 

Telecom is the ONLY sector in India in which tariffs have been falling continuously over the last decade. This is the only sector in India which has continuously absorbed inflation and today provides the most affordable mobile service in the world.
The mobile service providers are making huge commitments towards aggressive rollout of services into rural and remote areas in order to facilitate the achievement of the Government objective of 250 million subscribers by 2007 and 500 million by 2010.
Telecom service providers lay cables and install capital equipment such as BTS, cables, RSUs, boosters across the country  for expansion of service across the length and breadth of the country. This requires huge amount of capex. Due to high capital investment there is high amount of CENVAT accumulation.
ISSUE: 

Huge accumulation of Cenvat credit due to limit of 20% utilization towards Input and Input services in case both exempted and taxable services are provided by the service provider under Rule 6(3)(c) of the Cenvat credit Rules 2004. 

 BACKGROUND: 

 As per Rule 6(3)(c) of the Cenvat credit rules, the provider of output services shall utilize only to an extent of an amount not exceeding 20% of the amount of service tax payable on output service.
 

The Cenvat Credit rules has laid down the definition of Capital goods Inputs and Input services. 

With the introduction of the NEW DEFINITION of telecommunication service w.e.f. 01.06.2007 almost the entire gamut of services provided by the telecom operators have been covered under the service tax net barring few which has been specifically exempted under notifications issued by the Ministry of Finance. Moreover, inclusion of Interconnect Usage Charges in the Service Tax net has begun to contribute high accumulation of CENVAT Credit
Exempt revenues mainly relates to service provided to United Nations or an international organization or developer/units in Special Economic Zone



Hence in the changed scenario, the exempted services as compared to the total revenue will constitute a miniscule amount which may be less than even 1% of the entire revenue of the Service Provider. However to comply with Rule 6 of the Cenvat Credit Rule 2004, the companies will have to either maintain separate records for Inputs and Input Services used for exempted and taxable services, which is impossible looking at the nature and quantum of the business transaction or the utilization of credit availed on Inputs and Input Services has to be done within the limit of 20% of the output services resulting in accumulation of credit.
In this regard it is also pertinent to mention that telecom service providers are compelled to offer exempted services as per the various circulars issued by the Ministry of Finance. The aim of these circulars or policy guidelines is to provide benefits to certain sections of the economy. No benefits accrue to the telecom service providers. On the contrary they become liable to maintain separate accounts, which is practically not possible/ feasible and hence the telecom service providers are severely constrained to claim credit within the limit of 20% only. 

RELIEFS SOUGHT BY COAI:

Vide notification no.  10/2007 C.E. (N.T) dated 01.04.07 exemption has been granted to Insurance Companies from maintaining separate records towards exempted and taxable services. Insurance companies have been allowed to avail and utilize CENVAT Credit to the extent of the same used towards taxable output service. 


 

Therefore the telecom service providers should be exempted from maintaining separate accounts towards exempted and taxable services and should be allowed to avail and utilize CENVAT credit to the extent of the same used towards taxable output service. 
We also like to submit that denial of input tax credits, through capping of the credits to 20%, is conceptually wrong and contrary to be the basic design principles of the service tax.  
To avoid cascading, input tax credits should be allowed for inputs used in providing taxable services.  The 20% rule was a rough and ready compromise, which is suitable for only for those sectors where 

> the quantum of input taxes is modest relative to the output tax, or 

> where the use of inputs in exempt activities is significant.  
Neither of the above conditions are prevalent in the telecom sector where the taxable inputs are significant (because of huge capital investments being made), and the quantum of exempt activities is miniscule.
2. Levy of Service Tax on Renting of Immovable Property for use in Commerce and Business
· Present Scenario: 
The Union Budget of 2007 -2008 has extended the levy of Service tax to Renting of immovable property for use in commerce and business.

It may be pertinent to note that Stamp Duty is already payable at the time of entering the agreement. Levy of Service Tax on Renting of Immovable Property for use in Commerce and Business was not called for and this levy will act as an additional burden on the telecom service providers.

It has to be kept in mind that telecom is not a factory which is located in one place. Telecom Infrastructure is spread all over the country. The Mobile service providers set up several thousand towers all across the state or their service area. It is estimated that the service providers have set up more than 1 lakh towers all across the country. Almost all these sites are rented. And setting up of these telecom towers is integral to the business of providing mobile telephony service.   
It is because of the above that the levy of Service tax on Renting of immovable property has a huge negative impact on rollout of telecom infrastructure.

· Adverse Impact

· This levy will act as a burden and have a cascading effect on the costs and will thus result in inflationary pressures in the economy. This will thus increase the cost of service for the end user.

· There will be an adverse impact on roll out of affordable services to all areas and especially to the semi-urban and rural areas.

· Thus it will act against the Government objective of rapid spread of affordable telecom service – achieving 500 million telecom subscribers by 2010.

· RELIEF SOUGHT BY COAI:

3.  Applicability of Service Tax on Interconnect Usage Charges
· Present Scenario: 
Telecom operators are receiving demand from the Service Tax Department towards charging of Service Tax on the amount of IUC charges receivable from other operators. 

· RELIEF SOUGHT BY COAI:
Interconnect usage charges are different from interconnection link charges and both should not be confused as the same. Interconnect usage charges are paid on a revenue share basis.

Interconnect usage charges are levied for allowing the call from the cellular service provider to be carried over to the other service provider. 

Thus the Interconnect charges paid to other service provider are for allowing this connectivity for calls between mobile and land line telephones.

Thus Service Tax should not be applicable on interconnect usage charges paid by companies and necessary clarification / Notification should be issued in this matter.

A Circular be issued clarifying that Interconnect Usage Charges are exempt from levy of Service Tax.
· Benefits: 

· Imposition of Service Tax on IUC results in no revenue gain to the Government since the service providers are able to file returns and claim tax credit. The payment of Service Tax amount is thus setoff against the output service tax liability.

· Because of this levy, high manpower cost and time, of both the industry and the Government departments gets consumed - is spite of the fact that there is no revenue inflow to the Government.

· There is no benefit to the department as all the present telecom service providers are already registered assesses. Thus the levy of Service Tax on IUC will NOT lead to an increase in assessee base or result in higher revenue to the Government. 

· Manpower costs and time which is spent towards fling of tax returns and claiming credit  can be more effectively used for expansion of service – especially to the rural areas.
4.  Excise Duty on BTS Cell sites.
· Present Scenario: 
BTS Cell Sites are put up for providing Telecommunication services at various locations all over the country. Despite Circular no: 58/1/2002-CX dated 15/1/2002 and various judgments of the CESTAT and Hon’ble High Court holding that BTS Cell Sites are not excisable, the field formations are going on issuing Show Cause Notices to Telecom Operators on the issue resulting  wastage of valuable time, manpower and money of both  the department and the telecom operators. 

· RELIEF SOUGHT BY COAI:

A clarificatory Circular be issued by the CBEC on the issue to put the dispute at rest.
· Benefits: 

Series of litigation ensuing the Adjudicating orders entailing unproductive utilization of resources would be avoided.

5.  CENVAT credit for Fuel

· Present Scenario

As per CENVAT credit rules 2004 input means 

“All goods, except light diesel oil, high speed diesel oil and motor spirit commonly known as petrol, used in or in relation to the manufacture of final products, whether directly or indirectly, and wither contained in the final product or not and includes lubricating oils, greases, cutting oils, coolants, accessories of the final products, cleared along with the final product, goods used as paint, or as packing material, or as fuel or for generation of electricity or steam used in or in relation to manufacture of final products or for any other purpose, within the factory of production;”. 

· RELIEF SOUGHT BY COAI:

CENVAT rules have been picked up from the manufacturing sector. After the marriage of service tax with excise/ CVD, there is a need to look at the rules from the service industries point of view also.

Telecom operators have to install BTS (Towers), etc across the service area and need to spend a huge amount on diesel / fuel for running and maintenance of these BTS sites.  This is especially true for semi-urban and  rural areas where there is shortage of power.  Since fuel consumption is high, CENVAT credit for fuel should be allowed. 


In case of telecom company, input credit should be allowed for consumption of fuel used for maintenance and running of networks. 

· Benefits

· This benefit will lower the burden of levies on the sector and would thus provide an incentive for greater investment for expansion of service. 

· Faster expansion of telecom service will result in higher tax and licence fee revenues for the government.

· Most importantly, this will enable spread of service to Rural areas as, because of lack of electricity the fuel expenses are higher in the rural area.

· Therefore steps like these will lead to much greater benefits through economic growth.

6.   Levy and taxes on internet / Broadband data card

· Present Scenario: 
Internet / broadband Data Card imported, attracts BCD: Nil, CVD: 16%, Ed.Cess:2% and Special Addl. Duty: 4%. (Effective duty – 21.65%)

Due to lack of clarity, operators have been classifying the internet / broadband data cards in different customs tariff codes. However, total effective duty structure for all codes is same i.e. 21.65%.

· Adverse Impact

This levy is making the data card more costly and is thus restricting the usage of internet by the masses.

This high levy is a burden and has a cascading effect on the cost of internet/ broadband service for the end user and thus adversely impacts the internet/ broadband connectivity, including connectivity in the semi-urban and rural areas.

· RELIEF SOUGHT BY COAI:

We foresee increasing usage of wireless data cards to access the internet, all across the country. Lower duty which shall translate into lower prices, shall enhance usage and take up of this service. 
· Benefits

·  Internet has become an essential part of every day life. Internet data card is playing a vital role in making access to internet more user friendly by way of easy compatibility to any personal computer. 
·  Wireless connectivity is the only cost effective and affordable way to provide internet / broadband to the remote and rural areas were the wire line connectivity is extremely costly and difficult to achieve.
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1.  TDS on Interconnection Usage Charges
· Present Scenario: 
The income Tax department has been holding the Interconnection (IUC) charges payable by operators to each other as per their interconnection agreement amounts to charges received for provision of a technical services and therefore these should be covered by section 194J of the Income Tax Act and hence liable to TDS.
· RELIEF SOUGHT BY COAI:

Interconnect charges paid are not in the nature of fees for technical service on the following grounds:

The term fees technical service has been defined in section 9(1)(vii) of the Act which reads as follows:

"fees for technical services" means any consideration (including any lumpsum consideration) for the rendering of any managerial, technical or consultancy services…"

Interconnect charges are levied for allowing the call from the cellular service provider to be carried over to the other service provider. What is used is the infrastructure of service provider and not any technical service of other service provider.  

Interconnect  charges paid to other service provider are for allowing this connectivity for calls between mobile and land line telephones and not for any service rendered by the other operator to the Assessee.

Thus TDS should not be applicable on interconnect charges paid by companies and necessary clarification / Notification should be issued in this matter.

· Benefits: 

· Intent of TDS is to widen the tax base. 

· Telecom service providers are not small players, but are very high tax payers in the economy.

· This measure results in inefficiencies in the economy.

· It is difficult   to monitor the tax deducted and claim tax credit against heavy load of TDS certificates received for this amounts.  

· This would create administrative problems for the Income Tax Deptt. as well as for all the other cellular mobile phone operators. This would obviate unnecessary complicated procedures and administrative problems to claim tax credit.
2.
Tax benefit under section 80-IA not available to companies undergoing amalgamation or demerger after 31.3.2007
· Present Scenario: 
The existing provisions of section 80-IA provide for 100% deduction for ten years in respect of profits and gains of certain undertakings or enterprises engaged in the business of development, operation and maintenance of infrastructure facility, industrial parks and special economic zones or generation, distribution or transmission of power, and similar benefit is proposed for laying and operating a cross-country natural gas distribution network, including gas pipelines and storage facilities being an integral part of the network, etc.

Sub-section (12) of the said section 80-IA, inter-alia, provides that where any undertaking of an Indian company which is entitled to the deduction under the said section is transferred before the expiry of the period specified therein, to another Indian company in a scheme of amalgamation or demerger, the provisions of the said section 80-IA shall apply to the amalgamated or the resulting company as they would have applied to the amalgamating or the demerged company if the amalgamation or demerger had not taken place.

Union Budget of 2007 -2008, proposes to insert a new sub-section (12A) in section 80-IA so as to provide that the provisions of sub-section (12) shall NOT apply to any undertaking or enterprise which is transferred in a scheme of amalgamation or demerger after 31.3.2007.

This amendment will take effect from 1st April, 2008 and will, accordingly, apply in relation to the assessment year 2008-2009 and subsequent years.

· Adverse Impact

· Denial of tax holiday benefit on mergers / amalgamations of telecom companies is a retrograde step. 

· This step will go against the expansion of affordable telecom service in India. 

· This step could result in confusion and disputes on reorganization of telecom companies in the future.

· Because of the above step, the expansion by the telecom operators by way of acquisitions is likely to become tax inefficient.
· RELIEF SOUGHT BY COAI:

Tax holiday benefits in case of mergers/ amalgamations should be continued.

The position, as was, prior to the announcement of Union Budget 2007 – 08 should be maintained.

Section 80 – IA benefits should be available to companies undergoing amalgamation or demerger after 31.3.2007
3.   Deduction in respect of Section 80-IA
· Present Scenario: 
As per Sub section 2A of Section 80 IA, a telecom operator is entitled to 100% exemption on taxable profits for 5 years and thereafter 30% exemption on profits of next 5 years during the initial 15 years from the date of commencement of commercial operation. 

However, for other infrastructure sectors as defined under section 80 IA exemption is available to the extent of 100% for the full term of 10 years in succession and these 10 years can be opted from the block of 20 years.

· RELIEF SOUGHT BY COAI:
Compared to other infrastructure sectors such as power, the telecom sector has been growing at a much faster pace and has significantly contributed to economic growth.

Therefore, telecom sector should be given equal importance and should be treated at par with other infrastructure sectors such as power. Benefits applicable to power should be extended to telecom as well.


The period during which 80 IA can be claimed by the telecom operators should be extended to 20 years in place of existing 15 years. 
· Telecom operators have incurred heavy business losses and significant tax depreciation on account of capitalization in its initial years due to which 80IA benefits have not been triggered by many operators till now, which is almost 10 years since the licenses were granted.

100% exemption for successive 10 years out of the 20 years.

· As significant capital investment and proliferation in rural area is envisaged, tax depreciation is anticipated to be high in the coming years as well.

· Benefits: 

· This step will result in higher disposable funds for reinvestment in the business.  

· This will thus enable faster expansion of service thereby resulting in higher revenues for the service providers.

· Therefore any measure that leads to expansion of service will also result in much higher tax revenues for the Government.
4.   Fringe Benefit Tax on ESOPs

· Present Scenario: 
The Union Budget of 2007 -2008 has brought ESOPS given by companies to their employees under the purview of Fringe Benefit Tax (FBT).

It is important to note that capital gains tax is already applicable when the ESOPs are exercised. Since the Capital gains tax was already applicable, another tax was not called for.

ESOPS was an attractive tool for companies to hire and retain talent. More importantly ESOPS is also a way by which companies share wealth/ benefits of growth with their employees. 

· Adverse Impact

· If the companies were to bear the burden of FBT on ESOPS, then the impact on cost/ margins could be significant. This step will thus increase the cost for companies for retaining talent. 

· On the other hand, FBT on ESOPS can become a major problem in case the companies decide to pass on the tax liability to the employees.

· This step will reduce the attractiveness of ESOPS as a tool to hire and retain talent. 

· This levy will increase Operating Costs (Salaries) for Service Providers in the medium to long run.

· RELIEF SOUGHT BY COAI:

Fringe Benefit Tax should NOT be applicable on ESOPs.

To reduce FBT from 20% to 5% on Boarding & lodging in consonance with other service industry.

5.   Accelerated Depreciation for Telecom Industry

· Present Scenario: 
Sec 32 (1) (ii) (a) provides additional depreciation to the extent of 15% of actual cost of New Plant & Machinery to assessees manufacturing any article or thing.

The additional depreciation is allowed to:

(A) A new industrial undertaking during any previous year in which such undertaking begins to manufacture or produce any article or thing on or after the 1st day of April, 2002; or
(B) Any industrial undertaking existing before the 1st day of April, 2002, during any previous year in which it achieves the substantial expansion by way of increase in installed capacity by not less than twenty-five per cent.

· RELIEF SOUGHT BY COAI:

The provisions should be further extended to New Plant & Machinery Capitalized by assessees engaged in providing Telecom Services and either setting up a new undertaking on or after 1 April 2002 or undertaking existing prior to 1 April 2002 and achieving substantial expansion during any year.

· Benefits: 

· Since Telecom Industry is highly Capital Intensive and requires huge amount of Capitalization, providing additional depreciation would provide a boost to the Telecom sector. 

· Reduction in capital costs ultimately would benefit the consumer through availability of affordable telecom service. 

· Moreover, this would accelerate network rollouts to semi-urban and rural areas. 




Cellular Operators Association of India





COAI’s PROPOSALS FOR 


THE UNION BUDGET     2008-09
































November 2007











Similar benefit, as has been extended to insurance companies vide notification no. 10/2007 C.E. (N.T) dated 01.03.07 should be extended to the telecom service providers as well.





Service tax on renting of immovable property for use in commerce and business should not be levied.








It is suggested that ‘’wireless data modem/card with PCMCIA/USB/PCI Express ports” be classified under 8- digit custom tariff code of 85 17 62 30 (Modem) and be exempted from CVD, Ed cess and SAD.














PAGE  
3

